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SOUND HEALTH CLAUSE—ACCORD AND 
SATISFACTION 


Validity of Policy 


In defense of plaintiff’s claim under a policy issued by the 
defendant insurance company to plaintiff’s brother, the insur- 
ance company contended that due to misrepresentations made 
by the insured in his application for the policy, the minds of 
the parties did not meet and no valid contract was ever formed. 
It also pleaded an accord and satisfaction on the basis of a 
release signed by plaintiff when the insurance company re- 
turned to him the amount of the premiums that had been paid 
on the policy. Plaintiff’s reply to these contentions was to the 

Please Route to: effect that the insurer had waived its right to rely upon the 
sound health clause of the policy since the agent who wrote 
the policy knew that the insured had not been in good health 
for some time prior to the date on which the application was 
signed and that the release relied upon was without considera- 
tion and void. 


Agent’s Knowledge Imputed 


In Watkins v. The Prudential Insurance Company of 
America, reported at {[ 501,963, the Kansas City Court of 
Appeals in Missouri reversed the judgment that had been 
entered by the trial court in favor of the insurance company, 
and remanded the case. It stated that the general rule adhered 
to in this state is that the knowledge of an agent acting within 
the scope of his authority is the knowledge of the company. 


Effect of Release 


With respect to the release relied upon by the defendant in 
pleading an accord and satisfaction, it was disclosed that 
shortly after the insured’s death the company returned to 
plaintiff all premiums which he had paid on the policy together 
with interest and that plaintiff signed a full release of all debts 
and demands which he had against defendant. However, in 
order to contend that the policy was void from the beginning, 
the insurer was required to return these premiums to plaintiff 
and concededly owed plaintiff the amount thereof. The release 
could not be an accord and satisfaction as to the balance 
claimed to be due under the policy. Plaintiff’s contention that 
it was without consideration was well taken. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court, on April 14, 1941, denied 
certiorari in: 
Herman v. Travelers Mutual Casualty Company [9 Auto- 
mobile Cases 581] 


% NEGLIGENCE » 
(Other than Automobile) 


Humanitarian Doctrine—Instructions.—A judgment entered in 
favor of plaintiff, who was struck by defendant’s street car 
after she had alighted from the car, was reversed on appeal 
on the ground that plaintiff’s instruction, submitting the 
case to the jury under the humanitarian doctrine, was er- 
roneous. The court held that when a case is submitted to 
a jury under this doctrine, the plaintiff’s instructions must 
be so worded as to exclude a recovery based on primary 
negligence. Plaintiff’s instruction was not so worded. (White 
v. Kansas City Public Service Co., Mo. Supreme Ct.).. 
{ 402,214. 


“Rescuer” Injured — Contributory Negligence. — Plaintiff was 
struck by defendant’s street car while seeking to render 
assistance to the occupants of an automobile which had 
been driven into an excavation along the street car tracks. 
There was a judgment for defendant and plaintiff appealed, 
claiming that the court erred in instructing the jury on the 
subject of contributory negligence. The court stated that 
in “rescue” cases, the circumstances in each particular case 
bear upon the propriety of giving to a jury instructions on 
contributory negligence. The judgment was affirmed. (Lolli 
v. Market Street Railway Co., Calif. Dist. Ct. of App.).. 
1 402,228. 


Carriers—Passenger Injured.—Plaintiff’s intestate was fatally 
injured when, mistaking defendant’s freight train for a pas- 
senger train which was due about the same time, he at- 
tempted to cross the tracks in order to board the train. The 
passenger train usually halted immediately north of a path 
across the track in order to allow passengers to cross the 
track and board the train. The court held that it was error 
to direct a verdict in favor of defendant. Plaintiff’s intestate 
was a passenger at the time he was injured and the issues 
of negligence, proximate cause and contributory negligence 
should have been submitted to the jury. (Fulloraf, Admx. 
v. Oklahoma Railway Co., Okla. Supreme Ct.)...] 402,219. 


Expert Testimony.—The distance within which a train may be 
stopped is a proper subject for expert testimony, but a 
question which seeks to elicit the opinion of an expert wit- 
ness as to the distance within which a train could be stopped 
and omits the element of speed, is fatally defective, if suffi- 
cient objection is made thereto. (Byrd v. Virginian Railway 
Co., W. Va. Supreme Ct. of App.)... 402,224. 


Railroad’s Liability—Status of Deceased.—In a suit brought by 
plaintiff to recover damages for the death of his son, whose 
mangled body was found upon and along defendant’s rail- 
road track, the court granted plaintiff's motion for a new 
trial on the ground that it “. . . committed error in not 
submitting to the jury the question as to whether or not 
the decedent was a licensee, and in submitting the case to 
the jury on the sole proposition that he was a trespasser 
...’ On appeal, the order granting the new trial was 
affirmed. (Hayes, Admr. v. Atlantic Coast Line R. R. Co. 
et al., S. C. Supreme Ct.).. . | 402,233. 


Fire on Railroad Right of Way.—lIn the first paragraph of her 
complaint, plaintiff alleged that her minor daughter was 
burned as the result of defendant’s negligence in allowing 
a fire on its right of way to spread to a yard where the 
child was playing. The second paragraph alleged that a 
section crew set fire to an old cross tie and negligently 
failed to extinguish the same, and that children carried some 
of the fire from the burning cross tie to the yard where the 
child was playing. The court held that the court properly 
entered judgment for defendants, notwithstanding the gen- 
eral verdict of the jury in favor of plaintiff. (Shubert v. 
Thompson, etc., Ind. App. Ct.) .. .] 402,235. 


Sufficiency of Notice—In an action brought by plaintiff to 


recover damages for personal injuries alleged to have been 
sustained because of a defective sidewalk, defendant city 
objected to the notice served by plaintiff on the ground 
that it was not verified. The court held that since the action 
was brought after a statute which did not require verifica- 
tion was passed, the terms of this act as to notice governed, 
(Aaron v. City of Tipton, Ind. Supreme Ct.).. .] 402,236. 


Malpractice—Sufficiency of Declaration.—Plaintiff sought to re- 


cover for damages alleged to have resulted from the care- 
lessness and negligence of defendant, a practicing physician 
employed by plaintiff to examine her, diagnose her condi- 
tion and treat her for some malady by which she was then 
afflicted. The court held that plaintiff’s declaration was 
defective, some of the grounds being that it failed to allege 
the name of the disease from which she was suffering, it 
failed to allege the nature and symptoms of this malady, 
and it failed to allege that such malady should have been 
recognized by defendant. (Hill v. Boughton, Fla. Supreme 
Ct.).. .§ 402,227. 


Freight Shipments—Cattle.—Judgment was entered for plain- 


tiff, in a suit brought to recover for loss and damage to a 
shipment of cattle, alleged to have been due to negligent 
delays of said shipment, which exposed the cattle to an 
excessive heat. (Dougan et al. v. Thompson, Trustee for 
Missouri Pacific R. R. Co., Springfield Ct. of App., Mo.).. 
q 402,215. 


Telegraph Company’s Liability—Defendant telegraph com- 


pany was held liable for damages sustained by plaintiff as 
the result of its negligence in delivering to plaintiff a tele- 
gram reading “Pay You Two Seventy Five—Buy Heavy,” 
instead of a telegram reading “Pay You Two Twenty Five 
—Buy Heavy,” the latter being the price stated to defendant 
by the sender of the message. (Hays v. Western Union Tele- 
graph Co., Springfield Ct. of App., Mo.)...] 402,216. 


Delay of Fireboat—Failure of Bridge to Rise.—Plaintiff brought 


an action, in Illinois, to recover for damages to its meat packing 
plant and the contents thereof, caused by a fire which occurred 
and which spread to plaintiff's plant from a nearby grain 
elevator, as the alleged result of a thirty-minute delay at 
defendant’s drawbridge of a fireboat proceeding to the fire. 
Plaintiff alleged that the delay was occasioned by the failure 
of defendants’ bridge to rise. A judgment entered in favor 
of defendants was affirmed on appeal. (Omaha Packing Co. v. 
Pittsburgh, Fort Wayne & Chicago Railway Co. et al., U. S. 
C.C. A. 7th C.)...9402,232. 


Attack by Dog.—Where plaintiff brought suit against defend- 


ants, husband and wife, to recover damages for personal 
injuries sustained by his intestate when a St. Bernard dog 
owned by defendant husband jumped upon the deceased 
and caused her to fall down certain steps on defendants’ 
premises, the court entered judgment against the husband 
and in favor of the wife. (Janus, Admx. v. Akstin et al, 
N. H. Supreme Ct.)... 402,222. 


Foreign Substance in Bottled Beverage—Pure Food Statute— 


Plaintiff alleged that while drinking a bottled beverage 
manufactured and sold by the corporate defendant, he sus- 
tained injury as the result of swallowing a portion of a 
cockroach. The court reversed a judgment in defendant's 
favor, holding that it was error for the trial judge to refuse 
plaintiff's requested instruction that the Pure Food Statute 
would govern in this case. (Caines v. Marion Coca Cola 
Bottling Co. et al., S. C. Supreme Ct.).. . 402,231. 


State’s Liability—Claimant was denied a recovery for the 


death of his intestate, resulting from injuries which she 
sustained while in a park maintained by defendant, the 
court holding that the intestate voluntarily exposed_hersel 
to danger and assumed the risk incident thereto. (Trimble, 
Admr. v. State of N. Y., N. Y. Ct. of Claims)... 402,218. 


Bailments.—In an action brought by respondent to recover the 
value of a suit of clothes left at a laundry owned by the 
relatrix, a general denial was filed to respondent’s petition. 
Objections to a supplemental answer filed by the relatrix 
while the case was on appeal, which pleading answere 
categorically and at length all of respondent’s allegations, 
were held to have been erroneously sustained. The very 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





No. 120 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


ee —————————_—_________________________________— 
EE ET EE ENE IE ILE LEE ILE ELLE ALT ILE TEE LIE LT SI IF NT TD, 


basis of respondent’s right to recover was the failure of the 
relatrix to exercise ordinary care. The general issue placed 
that question squarely before the court and, consequently, 
any evidence tending to show that ordinary care, or the 
want thereof, was exercised by the relatrix, was admissible. 
(Livaudais v. Tung, La. Supreme Ct.).. . | 402,217. 


Breaking of Levee.—Plaintiff, the owner of a farm, brought an 
action to recover for damage alleged to have been sustained 
when a levee maintained by defendant drainage commis- 
sioners broke, thereby flooding his farm and destroying his 
crops. The court denied a recovery, holding that plaintiff 
had failed to establish his case by a preponderance of the 
evidence. (Weber v. Keefe et al., Ill. App. Ct.)... 402,223. 


Breaking of Water Main.—Defendant city was held liable for 
damages caused when water which escaped from a broken 
water main seeped into premises occupied by plaintiff. The 
court held that the doctrine of res ipsa loquitur was applicable 
to this case and that defendant had not rebutted the infer- 
ence of negligence. (Foltis v. City of New York, N. Y. 
Supreme Ct., App. Div.).. .{] 402,234. 


Collision Between Airplanes.—Plaintiff was denied a recovery 
for injuries sustained in a ground collision, in Michigan, 
between an airplane which he was operating and an airplane 
owned by defendants Thomas, on the ground that the proof 
showed that he had been guilty of such contributory negli- 
gence as would bar his recovery as a matter of law. (Finfera 
v. Thomas et al., d. b. a. Thomas Bros. Air Service, et al., 
U.S.C. C.A,, 6th C.)...7 402,230. 


Fall of Post on Infant.—Where the infant plaintiff was injured 
when a heavy, unsupported post fell on her while she was 
on defendant’s premises as an invitee, a judgment entered 
in favor of plaintiffs was reversed on appeal, on the ground 
that the verdict of the jury was against the weight of the 
evidence. (Torrie et al. v. Atlantic, Gulf & Pacific Co., N. Y. 
Supreme Ct., App. Div.).. . 402,225. 


Amendment of Complaint—The cause of action in plaintiff’s 
pending complaint was founded upon the common law duty 
owed to an invitee by the owner of premises. Plaintiff 
sought to amend his complaint by alleging that he was 
defendant’s tenant, and that defendant falsely represented 
to him at the inception of the tenancy that the premises 
were suitable and safe for his use. The period limiting the 
commencement of an action in tort had expired. The court 
denied the motion, holding that the cause of action suggested 
by the amendment would of necessity be grounded upon the 
neglect of a duty arising out of a contractual relationship 
between the parties and would call for essentially different 
defensive proof. (Schmei v. Ballantine, N. J. Supreme Ct.) 
.. .§ 402,229, 


Customer’s Child Injured—Escalators.—Plaintiff, a child three 
and a half years of age, sustained injury while in defendant’s 
department store, when he wandered away from his mother 
onto an escalator and caught his finger in an opening where 
the escalator converged with the floor. The court allowed 
a recovery, holding that there was sufficient evidence of 
actionable negligence on the part of defendant. (Burdine’s 
Inc. v. McConnell, Jr., Fla. Supreme Ct.).. .] 402,226. 


Minor Injured—A judgment recovered by plaintiff, a minor, 
for injuries alleged to have been sustained as the result of 
the negligence of defendant’s servants in unloading a piece 
of pipe, was affirmed, the court holding that defendant’s 
contentions, to the effect that the judgment was excessive 
and that the trial judge confused the jury in his instructions 
upon the question of agency, presented questions which 
were not reviewable under the record. (Picow, d. b. a. O. K. 


ee ae Co. v. Winters, Okla. Supreme Ct.)... 


Loading of Coal onto Truck.—Defendant, the operator of a 
mine, maintained an elevated structure equipped with coal 
chutes. The structure was so built that patrons could drive 
their trucks under the chutes and load coal therefrom. Coal 
was carried from the ground to a bin in the structures by 
means of a conveyor. Plaintiff alleged that he sustained 


injury while loading his truck when some protuberance on 


a chain belt which carried the coal up through the conveyor 
struck his hand. The appeal court held that the trial judge 
erred in granting defendant’s motion for a judgment not- 
withstanding the verdict of the jury in favor of plaintiff. 
(Griffen v. Schubert Coal Co., Ill. App. Ct.). . .] 402,237. 


Jurisdiction of Court.—An action brought by plaintiff before a 
Justice of the Peace to recover damages alleged to have 
been sustained by careless and negligent oil operations of 
the corporate defendant on lands leased and occupied by 
plaintiff was held to be transitory, and therefore venue was 
not restricted to the county wherein the land was situated. 
(J. F. Smith, Inc. v. Patton, Okla. Supreme Ct.) .. . 402,221. 


* LIFE x 


Continuous Good Standing of Member.—The beneficiary under 
a certificate issued by defendant association was not en- 
titled to any of the benefits provided for therein where her 
evidence disclosed that the insured had failed to remain in 
good standing in such association for a sufficient continuous 
period to become entitled to any benefit. (Pitchford v. The 
teat oee Workers’ Benefit Assn., Okla. Supreme Ct.)... 


Admissibility of Evidence.—On appeal from judgment in favor 
of beneficiary for the double indemnity benefit, the court 
holds that the rulings of the trial court with respect to the 
admission of evidence and testimony are without error. 
(Iverson v. The Prudential Ins. Co. of America, N. J. Ct. of 
Err. & App.).. .$ 501,964. 


Group Policy—Disability Benefits —Judgment in favor of plain- 
tiff for claimed total and permanent disability benefits was 
reversed, plaintiff failing to show that he had furnished the 
proof required by the policy within a reasonable time after 
his disability was discovered or that defendant insurer had 
waived the requirement of proof. (Hayes v. The Equitable 
Life Assur. Society of the U. S., Kansas City Ct. of App., 
Mo.). . .[ 501,965. 


Suicide of Insured.—In action for double indemnity benefits, 
submission of case to jury on proposition that question was 
whether death was accidental or suicide was proper under 
testimony which gave rise to no other inferences. (DuBose 
v. Durham Life Ins. Co., S. C. Supreme Ct.).. . 501,966. 


Lapsing of Contract.—In an action based on the alleged wrong- 
ful lapsing of plaintiff's policy by the insurer, the jury’s 
verdict in favor of plaintiff awarding her actual damages 
is affirmed, but that part of the verdict awarding punitive 
damages is reversed, there being no evidence of fraudulent 
action on the part of the defendant insurer. (Pinckney v. 
The American Workmen, S. C. Supreme Ct.).. . J 501,967. 


Bankruptcy of Insured—Policy Not Exempt.—A policy where- 
by the insured had reserved the right to change the bene- 
ficiary and which he had assigned as security for a loan 
was not exempt from the claims of creditors upon the bank- 
ruptcy of the insured, but it was to be listed as an asset. 
(In re Ragozzino, U. S. Dist. Ct., E. D., N. Y.)...9 501,969. 


Policy Issued in Massachusetts to Resident of Michigan.—A 
policy was deemed to have been written in Massachusetts, 
the application and the check covering the single premium 
having been mailed to an agent in Massachusetts and then 
forwarded to the home office in that same state and the 
policy subsequently mailed from that office, so that said 
contract was not subject to the Michigan statutes. (MacGregor, 
Jr., Exr. v. State Mutual Life Assurance Co., U.S. C.C. A 
6th C.)...9 501,970. 


Payment of Lesser Sum Than Value of Policy.—The payment 
of a lesser sum under a policy was held not to satisfy the 
insurer’s liability in the absence of proof that the insured’s 
liability was limited to such amount under the terms of the 
policy and the beneficiary’s receipt therefor did not consti- 
tute an accord and satisfaction. (Texas Mutual Life Ins. 
Assn. v. Young, Tex. Ct. of Civ. App.)... 501,971. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


3 





THE INSURANCE LAW JOURNAL 


April 17, 1941 


Contingent Beneficiaries’ Rights—Under the law of Michigan, 
the contingent beneficiaries designated by the insured were 
entitled to the proceeds of the policy when the beneficiary 
died within twenty-two hours of the insured and prior to 
any settlement by the insurer. (The Northwestern Mutual 
Life Ins. Co. v. Fink, Admx., U. S. C. C. A,, 6th C.) 

{ 501,968. 


Written Request for Change of Beneficiary—Evidence was 
sufficient to establish that insured had executed a written 
request to the insurance company for a change of beneficiary 
under his policy and the beneficiary designated by that re- 
quest and whose name was endorsed on the policy was 
entitled to the proceeds thereof. (Great Southern Life Ins. 
Co. v. Hukill, Tex. Ct. of Civ. App.).. .7 501,972. 


% AUTOMOBILE 


Car Skidding Across Icy Road.—Negligence of defendant driver 
in traveling at an excessive speed, considering his familiarity 
with the highway and the icy condition thereof, and in 
attempting to cross ridge of snow whereby his car was 
caused to skid across the road and into the side of plaintiffs’ 
car was the proximate cause of the injuries sustained by 
plaintiffs. (Tutewiler et al. v. Shannon et al., Wash. Supreme 
Ct.).. .] 704,224. 


Car Stolen from Garage and Damaged.—Question as to whether 
defendant bailee was negligent in failing to prevent the 
theft of plaintiff's car from said bailee’s garage was resolved 
by the jury in favor of plaintiff. (Romney v. Covey Garage 
et al., Utah Supreme Ct.).. . J 704,226. 


Auto Driven Over Curbing—Res Ipsa Loquitur.—Plaintiff’s 
allegation that defendant negligently allowed his car to get 
out of control so that it ran over the curbing and damaged 
plaintiff’s property, was held not to charge any specific act 
of negligence and not to show knowledge by plaintiff of the 
cause of the accident, and the doctrine of res ipsa loquitur 
was applied to the case. (B & B Cut Stone Company v. 
Uhler, La. Ct. of App.).. . 704,250. 


Joint Adventure.—An agreement between persons who were 
previously strangers to take a trip together in defendant’s 
car and to share all the expenses thereof was held sufficient 
to constitute a joint adventure between the parties entitling 
plaintiff to recover damages for injuries sustained through 
the negligent operation of the car by defendant. (Manos v. 
James, Wash. Supreme Ct.)...§ 704,227. 


Opening Statement in Guest Case.—The right of plaintiff's 
attorney to make an opening statement to the jury was 
within the discretion of the trial court and no abuse of that 
discretion in the trial court’s refusal was apparent. The 
evidence warranted a finding for the host, there being no 
showing of wanton and wilful conduct. (Juhasz v. Barton, 
Fla. Supreme Ct.).. .] 704,238. 


Guest Killed—Parked Truck.—A host was not guilty of reck- 
less disregard for the rights of his guest when he operated 
his car over a straight, level highway with which he was 
familiar, at a rate of speed that was somewhat excessive, 
and collided with a truck which was parked on the side of 
the road without any flares or warnings to motorists. (Rob- 
erts, Admr. v. Koons, Iowa Supreme Ct.).. . J 704,239. 


Minor Pedestrian Struck.—A child who, immediately before 
the accident, had been walking on the shoulder of the road 
was struck on the calf of the right leg, on his back and on 
the back of his head by defendants’ automobile. There was 
evidence from which the jury could conclude that the driver 
of the automobile had not been exercising proper lookout 
and the jury’s verdict holding defendants responsible for 
the injuries inflicted was upheld on appeal. (Derry v. Grimes, 
Ark. Supreme Ct.)...{ 704,221. 


Pedestrian on Crosswalk Struck.—Plaintiff was denied compen- 
sation for personal injuries sustained when he was struck while 
crossing the street on an unmarked crosswalk at an inter- 
section, the jury, upon substantial evidence, impliedly find- 
ing him guilty of contributory negligence. (Fischer v. Keen, 
Calif. Dist. Ct. of App.).. .] 704,223. 


Pedestrian’s Course Reversed—Struck by Car.—It was too late 
on a petition for rehearing after judgment was entered for 
defendant whose car struck plaintiff when he reversed his 
direction in the middle of the street, to raise an issue as 
to whether or not defendant was operating his car in viola- 
tion of statute and was on the wrong side of the road. 
(Hamilton v. Finch, Ore. Supreme Ct.).. . 704,225. 


Pedestrian Struck by Automobile-—Where the evidence indi- 
cated only that plaintiff’s husband was struck a split second 
after he appeared in front of defendants’ car and no question 
of excessive speed or mechanical defect in the automobile 
was involved, a nonsuit was properly entered against plain- 
tiff who sought compensation for the death of her husband. 
(Skrutski v. Cochran et al., Pa. Supreme Ct.)... 704,235. 


Intervening Causes of Accident.—Even assuming that the indi- 
vidual defendant was negligent in inviting the minor plain- 
tiff to come to his truck to purchase ice cream and in failing 
to see the child to a place of safety after his purchase, the 
connection between his negligence and the child’s injury 
when struck by an automobile was broken by the child’s 
act in walking behind the truck and the sudden appearance 
of the automobile as the child was crossing the street. 
(Bloom v. The Good Humor Ice Cream Co. of Baltimore, Md., 
et al., Md. Ct. of App.).. . 704,257. 


Truck Blocking Street.—Plaintiff was injured when his truck 
collided with defendant’s truck which had, suddenly and 
without warning, turned across the street, stopping in the 
path of plaintiff’s truck. Because of the admission of testi- 
mony that defendant had insurance and the court’s refusal 
to fully instruct as to plaintiff's duty of lookout ahead, the 
jury’s verdict in favor of plaintiff could not be upheld. (Min- 


nick v. Jackson, Ga. Ct. of App.)... J 704,256. 


Insurer’s Liability—An insurer, which had agreed to protect 
plaintiff against liability growing out of its ownership, main- 
tenance or use of a bus, was held liable for the death of a 
bus passenger who contracted pneumonia when she was 
forced to walk a mile in bitter cold weather after the bus 
broke down. (Commercial Casualty Ins. Co. v. Tri-State 
Transit Co. of La., Inc., Miss. Supreme Ct.).. . 704,236. 


Salesman’s Use of Dealer’s Car.—An insurance policy protecting 
from liability a dealer and anyone responsible for the use 
of an automobile provided the use be “pleasure and busi- 
ness” or “commercial” as defined by the policy was held 
not to extend to the operation of the automobile by sales- 
man of the named insured for his own personal pleasure. 


Litigation arose in Louisiana. (Barrett v. Employers’ Lia- 
bility Assurance Corp., Ltd., U. S.C. C. A., 5th C.).. .1 704,241. 


Indemnity Insurance—Non-Ownership Policy.—Plaintiffs, who 
were injured by an automobile negligently driven by the 
employee of an assured to whom defendant had issued a 
policy of non-ownership automobile liability insurance, were 
excluded from coverage by the endorsement to the policy, 
and could not claim coverage by reason of a Virginia statute 
which applied only to ownership policies. (Miller v. Harleys- 
ville Mutual Casualty Company, U. S. Dist. Ct., E. D., Va.) 
.. .§ 704,248. 


Insurer’s Liability: for Satisfaction of Judgment.—An insurer 
was held liable for the satisfaction of a judgment obtained 
against its insured for damages for personal injuries sus- 
tained when an automobile collided with the insured’s bus. 
It was held that the policy was one of indemnity against 
liability as distinguished from indemnity against loss actually 
sustained; that, although the incorrect motor number of the 
bus appeared in the policy, there was sufficient else to iden- 
tify it; and that the insured was not remiss in his duty to 
cooperate with the insurer. (Commercial Casualty Ins. Co. v. 
Skinner, Miss. Supreme Ct.).. .§ 704,258. 


Last Clear Chance.—To avail himself of the benefit of the last 
clear chance doctrine, plaintiff must establish that he is free 
from contributory negligence and where he failed to do so, 
the court properly refused to instruct the jury with respect 
thereto. (Davis v. Cuesta, Fla. Supreme Ct.)...{ 704,237. 
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AUTOMOBILE—Continued 


Both Drivers Negligent.—Plaintiff recovered compensation for 
damages sustained when his automobile collided with de- 
fendant’s at an intersection. Both drivers were negligent 
and the jury’s verdict in favor of plaintiff, returned upon 
speanee instructions as to last clear chance, was upheld. 
(Brophy v. Weschler, U. S. Dist. Ct., D. of C.)...9 704,245. 


Failure of Witness to Produce Notes.—In the action which 
arose from an intersection collision, defendant admitted his 
negligence, but claimed that plaintiff was guilty of con- 
tributory negligence in traveling at an excessive speed. 
Evidence of speed was based to a large extent upon the 
length of skid marks and it was held error for the court 
to refuse to require a witness to produce for examination 
notes taken upon investigation of the skid marks. (Kelliher 
v. Ray, Calif. Dist. Ct. of App.).. .] 704,222. 


Three Vehicles in Intersection Collision—An automobile occu- 
pant was injured and the driver was killed when the car 
in which they were traveling was struck from the left 
by the Newman car which in turn was struck by the 
Adams car. The evidence was insufficient to show that the 
negligence of Adams contributed to wreck of the first vehi- 
cle and the verdict against defendants Adams could not be 
upheld. Because the court, in its instructions, assumed that 
the Adams and Newman vehicles were racing, the verdict 
against Newman could not be upheld. (Adams et al. v. 
Evans; Same v. Swearingen, Ga. Ct. of App.)...] 704,244. 


Collision Between Sled and Car.—Direction of verdict in favor 
of driver of car which collided with sled on which plaintiffs’ 
minor daughters were coasting, was held error. The ques- 
tions as to the negligence of the driver of the car and of 
the girls should have gone to the jury. (Smith et al. v. 
Pachter, Pa. Supreme Ct.).. . {| 704,230. 


Motorcyclist Injured at Railroad Crossing.—Plaintiff did not 
see the approaching train until he was within sixty feet of 
the track upon which it approached and was unable to stop 
until almost upon it. His motorcycle lurched forward and 
he was thrown under the train. The railroad company was 
held not responsible for his injuries, the court concluding 
that he was guilty of contributory negligence as a matter 
of law. (Gulf, Colorado & Santa Fe Ry. Co. v. Burch, Tex. 
Ct. of Civ. App.).. . 704,242. 


Identity of Car.—Plaintiff’s evidence was insufficient to show 
that defendant’s car was the one which struck him and 
continued on at a rapid speed without stopping, the evi- 
dence to the contrary establishing that defendant’s car was 
stopped at the scene of an accident where plaintiff was 
standing. (Epler v. Travis, Pa. Supreme Ct.)... 704,232. 


Injuries to Horse.—The owner of a horse which was seriously 
injured when struck by defendant’s truck was held to re- 
cover the full amount expended in treatments for the horse, 
regardless of its intrinsic value prior to its injury and to 
recover the amount of the veterinarian’s fee although his 
bill had not as yet been paid. (Camp v. National Casualty 
Co. et al., La. Ct. of App.). . . 704,240. 


Parked Car Struck— Occupant Injured—When defendant 
turned her car to the left at an intersection, it struck an 
approaching vehicle. Her car then continued over a side- 
walk, struck a pedestrian and ultimately collided with the 
parked car in which plaintiff was sitting. She was held 
answerable for the injuries sustained by plaintiff in the 
accident. (Wilson v. Ray, Ga. Ct. of App.) .. .] 704,243. 


Scope of Agency.—There is no inference that the driver of a 
car owned by another is that other’s agent and is driving 
the car within the scope of his agency when such driver, 
who was an employee of one with whom the car had been 
placed for repairs, took the car from the repairman’s garage 
without authority. (Bunnell v. Parelius, Ore. Supreme Ct.) 
.. .§ 704,229. 


Respondeat Superior—Judgment Against Servant.—A judg- 
ment obtained in an action against a servant whose negli- 
gence caused the collision wherein plaintiff was injured was 


res judicata of a subsequent action brought against the 
master under the doctrine of respondeat superior. (Granquist 
v. Crystal Springs Lbr. Co., Miss. Supreme Ct.).. . | 704,234. 


Res Judicatax—An automobile driver, as administrator of his 
wife’s estate, recovered compensation for the death of his 
wife, who was fatally injured in an automobile collision. In 
a subsequent suit brought by the defendant in that first 
action to recover her damages sustained in the collision, 
the court refused to hold that the judgment against her in 
favor of the administrator adjudicated the question of her 
negligence insofar as the automobile driver was concerned. 
(Daly v. Terpening, N. Y. Supreme Ct., App. Div.). . .] 704,253. 


Sheriff’s Liability for Negligence of Deputy.—A sheriff and his 
official surety were held not liable in damages to a third 
person for the negligence of a deputy in driving his automo- 
bile while said deputy was upon a mission connected with 
an official transaction. (Aetna Casualty & Surety Co. et al. 
v. Clark, Tex. Supreme Ct., Com. of App.).. . 704,255. 


Collision with Service Pole——The estate of the driver of the 
car in which plaintiff wife was riding when said car left the 
highway and crashed into a service pole was held responsi- 
ble for the injuries sustained by plaintiff wife, the accident 
having occurred because of the want of due care on the 
part of decedent. (Brewer et ux. v. Brodhead, Admr. et al., 
Pa. Supreme Ct.)... 704,231. 


Explosion of Bottles in Back Seat of Car.—Where plaintiff 
alleged that one or more bottles in a case of bottled bev- 
erage, placed in the back seat of his car by defendant's 
employees at defendant’s bottling plant, exploded as he was 
driving along, causing several of his children who were 
sitting in the back seat to scream and become frightened, 
and that such screaming caused him to lose control of the 
automobile and run into a tree, the court reversed a ruling 
of the trial court sustaining a demurrer to the declaration. 
(Hines v. Double-Cola Bottling Co., Tenn. Supreme Ct.)... 
7 704,233. 


Municipality’s Liability for Negligence of Servant Engaged in 
Repairing Streets.—The statutes which authorized a munici- 
pality to construct and repair its streets and specified the 
manner in which claims should be presented against the 
city for negligent failure to perform its duty, were held not 
to authorize recovery against the municipality for the negli- 
gence of its servants engaged in repairing or constructing 


streets. 


q 704,249. 


(Niblock v. Salt Lake City, Utah Supreme Ct.)... 


Counterclaim Against United States—In an action by the 
United States for damages sustained on account of a collision 
between a mail truck and defendant’s truck, defendant could 
not file a counterclaim, the objection to suits against the 
United States on tort claims being fundamental regardless 
of how the suit is commenced. (United States of America v. 
Dugan Bros., Inc. et al., U. S. Dist. Ct., E. D., N. Y.)... 
1 704,254. 


Service of Process on Non-Resident.—Service by a non-resident 
on the process agent of a non-resident corporation in con- 
nection with a cause of action that arose in a foreign juris- 
diction was held insufficient. (King v. Robinson Transfer 
Motor Lines, Inc., N. C. Supreme Ct.).. . 704,228. 


Controverting Affidavit.—Plaintiff’s controverting affidavit to 
defendant’s plea of privilege to be sued in the county of his 
residence was insufficient because it failed to state a cause 
of action, but, because the facts indicated venue of the 
wrongful death action in the county where it was filed, it 
was ordered that plaintiff be given an opportunity to amend 
his affidavit. (Saladiner v. Polanco et al., Tex. Ct. of Civ. 
App.). . .] 704,246. 


Rear-End Collision—Venue.—Facts alleged as to rear-end colli- 
sion which occurred in Orange county did not constitute a 
trespass entitling plaintiff to prosecute action in that county 
in defiance of defendant’s plea of privilege to be sued in 
Dallas County. (Austin Road Co. v. Faiszt, Tex. Ct. of Civ. 
App.).. . 704,247. 
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